THE FLORIDA SENATE
2019 SUMMARY OF LEGISLATION PASSED

Committee on Banking and Insurance

CS/HB 7 — Direct Health Care Agreements
by Health Market Reform Subcommittee and Rep. Duggan and others (CS/SB 1520 by Banking
and Insurance Committee and Senator Bean)

The bill expands the scope of the current exemption from the Florida Insurance Code for direct
primary care agreements to apply to all direct health care agreements. Direct primary care
agreements are a type of direct contracting that eliminates third party payers from the provider-
patient relationship. Under current law, a direct primary care agreement is not insurance and is
not subject to regulation under the Florida Insurance Code if certain conditions are met. The bill
expands the current law relating to direct primary care agreements to apply to other health care
providers, including dentists, thus removing regulatory uncertainty whether such providers could
use a direct contracting model.

If approved by the Governor, these provisions take effect July 1, 2019.
Vote: Senate 40-0; House 90-24
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CS/CS/CS/HB 301 — Insurance
by Commerce Committee; Civil Justice Subcommittee; Insurance and Banking Subcommittee;

and Rep. Santiago (CS/CS/CS/CS/SB 714 by Appropriations Committee; Banking and Insurance
Committee; Judiciary Committee; Banking and Insurance Committee; and Senators Brandes and

Bracy)

The bill:

Increases from 5 percent to 10 percent the amount of loss adjustment expenses covered
by the Florida Hurricane Catastrophe Fund for contracts effective on or after June 1,
20109.

Beginning January 1, 2020, allows the transfer of a salvage title to a motor vehicle or
mobile home by electronic means, the United States Postal Service, or another
commercially available delivery service.

Allows for an electronic signature consistent with Ch. 668, F.S., for any signature
required to transfer a salvage title.

Requires odometer disclosures submitted through an insurance company must be in
accordance with s. 668.003(4), F.S., and use a system providing an ldentity Assurance
Level, Authenticator Assurance Level, and Federation Assurance Level, as described in
the National Institute of Standards and Technology Special Publication 800-63-3, as of
December 1, 2017, that are equivalent to or greater than:

o Level 2, for each level, for a certificate of destruction.

o Level 3, for each level, for a salvage certificate of title.

Removes the requirement for workers compensation applications to be notarized by the
applicant and agent.

Reduces the penalty from second degree to third degree felony for intentionally
submitting false information on a workers compensation application.

Provides that beginning January 1, 2020, a liability insurer who defends an insured will
have the right to compel the sharing of defense costs by another insurer who also owes a
duty to defend the insured on the same claim.

Provides that notice of a bad faith claim may not be filed within 60 days after appraisal
has been invoked by a party in a residential property insurance claim.

Deletes a provision allowing the Department of Financial Services to return a pre-suit
notice for a bad faith action if the notice lacks specific information.

Allows a foreign or alien insurer to operate in Florida without first having 3 years of
experience if the Office of Insurance Regulation has determined the insurer possesses
sufficient capital and surplus to support its plan of operation.

Classifies health maintenance organizations and prepaid limited health service
organizations, which write in Florida and other states, as property and casualty insurers
for the purpose of calculating the formula for risk based capital.

Provides that a residential structure with a dwelling replacement cost of $700,000 or
more may be exported to a surplus lines insurer if an agent seeks coverage from one
authorized insurer and is rejected.
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Removes the $35 limit on the per-policy fee a surplus line agent may charge for each
policy certified for export to a surplus lines insurer and allows retail agents to charge a
similar uncapped fee for placing a surplus lines policy. Both fees must be reasonable and
must be itemized separately to the customer before purchase.

Exempts insurers from certain restrictions in unfair methods of competition when
providing services or other merchandise, goods, wares, or items of value that relate to
loss control or loss mitigation with respect to the risks covered under the policy to the
insured for free or at a discounted price.

Allows an insurer to offer a multiline discount to the insured when policies from insurers
operating under a joint marketing agreement are purchased, when a policy is removed
from Citizens Property Insurance Corporation through the policyholder eligibility
clearinghouse program, or when the same agent is servicing the policies from different
insurers.

Allows liability insurers to provide required written notice of defense and notice of
refusal to defend to the insured via United States postal proof of mailing, registered or
certified mail, or other mailing using the Intelligent Mail barcode or other similar
tracking method used or approved by the United States Postal Service.

Requires a life insurer to provide a notice of lapse to the agent servicing a life insurance
policy 21 days prior to the effective date of the lapse unless the insurer provides an online
method for the agent to identify lapsing policies, the insurer has no record of the agent
servicing the policy, or the agent is employed by the insurer or its affiliate.

Allows the notice of mediation to be given at the time a property insurance policy is
issued and renewed or after a first party property claim has been filed.

Reduces the amount of premium that must be paid upfront on a private passenger motor
vehicle policy from 2 months to 1 month.

If approved by the Governor, these provisions take effect July 1, 2019, except as otherwise

provided.
Vote: Senate 37-1; House 114-0
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CS/CS/SB 322 — Health Plans
by Health Policy Committee; Banking and Insurance Committee; and Senator Simpson

The bill allows insurers and health maintenance organizations (HMOs) greater flexibility in their
plan design and product offerings providing options of affordable health coverage for employers,
employees, and individuals. The bill also requires insurers and HMOs offering comprehensive
major medical coverage to offer at least one policy or contract that does not exclude preexisting
medical conditions if certain conditions are met.

Alternative Coverage Arrangements

The bill revises regulatory provisions relating to alternative coverage arrangements such as short-
term limited duration insurance policies and association health plans. The bill codifies 2018
federal regulations to provide consumers and employers with more affordable coverage options
and choices for health insurance coverage.

An association health plan (AHP), which is a type of multiple employer welfare association, is a
legal arrangement that allows business associations or unrelated employer groups to jointly offer
health insurance and other fringe benefits to their members or employers. Changes in federal
rules allow small employers, through associations, to gain regulatory and economic advantages
that were previously only available to large employers. As a result of the federal regulatory
changes, small employers, including working owners without employees, can form an
association health plan that would be treated as a large group rather than a small group for
insurance purposes, which would lower insurance costs and regulatory burdens. In addition, the
federal rule allows an AHP to form, based on a geographic test, such as a common state, city,
county, or a metropolitan area across state lines. Working owners without employees, including
sole proprietors, can join.

The bill also provides that short-term limited duration insurance is an individual or group health
insurance coverage provided pursuant to a contract with an issuer that has an expiration date
specified in the contract that is less than 12 months after the original effective date of the
contract and has a duration of no longer than 36 months in total. Short-term limited duration
insurance was designed primarily to fill temporary gaps in coverage that may occur when an
individual is transitioning from one plan or coverage to another plan or coverage. Currently, a
short-term limited duration insurance policy must expire within 12 months of the date of the
contract, taking into account any extensions. The bill requires disclosure in the short-term limited
duration insurance contract regarding the scope of the coverage.

Essential Health Benefits

The bill requires the Office of Insurance Regulation (OIR) to conduct a study to evaluate
Florida’s essential health benefits (EHB) benchmark plan and submit a report by October 30,
2019 to the Governor, the President of the Senate, and the Speaker of the House. The study must
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include recommendations for changing the current EHB-benchmark plan to provide
comprehensive care at a lower cost.

The Patient Protection and Affordable Care Act (PPACA) requires comprehensive major
medical policies or contracts to include coverage for the 10 essential health benefits delineated in
the act. Starting in plan year 2020, the federal government is providing states with greater
flexibility in the selection of its EHB-benchmark plan. These options include:

e Selecting an EHB-benchmark plan that another state used for the 2017 plan year;

e Replacing one or more categories of EHBs under its EHB-benchmark plan used for the
2017 plan year with the same category or categories of EHB from the EHB-benchmark
plan that another state used for the 2017 plan year; or

e Selecting a set of benefits that would become the state’s EHB-benchmark plan.

The bill also provides insurers and HMOs issuing or delivering individual or group policies or
contracts in Florida that provide EHBs additional flexibility in developing affordable coverage
options, which are substantially equivalent to the state EHB-benchmark plan, that could be
submitted to the OIR for review and approval.

Coverage for Preexisting Conditions

The bill requires each insurer or HMO issuing comprehensive major medical policies or
contracts in Florida to offer at least one comprehensive major medical policy or contract that
does not exclude, limit, deny, or delay coverage due to one or more preexisting medical
conditions. The operative date for such mandated offer is the enactment of a federal law that
expressly repeals PPACA or the invalidation of the PPACA by the United States Supreme Court.
If approved by the Governor, these provisions take effect upon becoming law.

If approved by the Governor, these provisions take effect upon becoming law.
Vote: Senate 23-13; House 70-42
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CS/CS/CS/HB 431 — Liens Against Motor Vehicles and Vessels

by Judiciary Committee; Transportation and Infrastructure Subcommittee; Civil Justice
Subcommittee; and Rep. Fischer (CS/CS/SB 772 by Judiciary Committee; Banking and
Insurance Committee; and Senators Stargel and Baxley)

The bill changes the notification requirements and process for performance liens and sale by
automotive repair shops and towing-storage operators. The bill expands those who must receive
such notices beyond the customer and requires additional information be provided.

The bill requires the notice of lien for automotive repairs include the name and address of the
lienor and an itemized statement of the amount claimed to be owed to the lienor. The bill
prohibits selling a vehicle to satisfy a lien for repair work earlier than 60 days after the
completion of the repair work. The notice of sale notice must contain information identifying the
registration number, name, and physical address of the motor vehicle repair shop claiming the
lien and must be sent by certified mail with the last eight digits of the vehicle identification
number of the motor vehicle being sold clearly printed in the delivery address box. The bill
requires the lienor to make the vehicle to be sold available for inspection at any time before the
proposed or scheduled date of the sale. The bill allows any person of record claiming a lien
against a motor vehicle to obtain the vehicle’s release from a lien claimed by a motor vehicle
repair shop for repair work performed under ch. 713, F.S.; currently the statute only refers to the
customer of the repair shop obtaining release. The release is obtained by filing cash or a surety
bond with the clerk of court where the disputed transaction occurred.

The bill requires the notice of lien for recovering, towing, or storing a vehicle or vessel be sent
within 7 business days after the date of storage of the vehicle or vessel. The notice of lien must
contain the name, physical address, telephone number and entity name of the lienor, the name of
the person that authorized the lienor to take possession of the vehicle or vessel, and the address
where the vehicle or vessel is located. If the lienor fails to provide such notice, the lienor may not
charge for more than 7 days of storage. The notice of lien must be sent at least 30 days before a
sale to satisfy the lien. Notice of sale to satisfy a lien for recovering, towing, or storing a vehicle
must be sent by certified mail with the last eight digits of the vehicle identification number of the
motor vehicle or hull identification number of the vessel on the outside of the envelope. The
notice of sale must also contain such information regarding the lienor and the vehicle
identification number of the motor vehicle or hull identification number of the vessel.

The bill requires a third-party service, approved by the Department of Highway Safety and
Motor Vehicles, must be used, when available, in processing and mailing all such required
notices.

The bill limits the fees and costs a motor vehicle repair shop or towing-storing operator may
charge to release a vehicle from a claim of lien, generally to no more than $250.

The bill requires the lienor provide specific documentation as part of an application to the
Department of Highway Safety and Motor Vehicles for transfer of title.
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If approved by the Governor, these provisions take effect January 1, 2020.
Vote: Senate 38-0; House 113-0
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CS/HB 617 — Homeowners' Insurance Policy Disclosures
by Insurance and Banking Subcommittee and Reps. Newton, Joseph, and others (CS/SB 380 by
Banking and Insurance Committee and Senator Brandes)

The bill requires an insurer issuing a homeowners insurance policy that does not provide for the
coverage of flood must provide a prescribed statement informing the policyholder that their
policy does not insure against losses caused by flood. Such statement must be provided to the
policyholder at issuance and renewal.

If approved by the Governor, these provisions take effect July 1, 20109.
Vote: Senate 33-0; House 113-0
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CS/ICS/HB 673 — Insurer Guaranty Associations

by Commerce Committee; Insurance and Banking Subcommittee; and Rep. Fischer

(CS/CS/SB 626 by Appropriations Committee; Banking and Insurance Committee; and Senators
Brandes and Broxson)

The bill revises provisions relating to the Florida Life and Health Insurance Guaranty
Association (association) and the Florida Health Maintenance Organization Consumer
Assistance Plan (HMOCAP). In response to recent long-term care insurer insolvencies, the bill
incorporates some recent changes made to a National Association of Insurance Commissioners’
(NAIC) model act and additional recommendations of stakeholders. The bill:

e Expands the assessment base of the association to fund long-term care insurer
impairments and insolvencies by including health maintenance organizations (HMOs),
life insurers, and annuity insurers. Any assessments related to long-term care insurers
would be allocated 50 percent to health member insurers and HMOs, and the remaining
50 percent to life and annuity member insurers. Total assessments on member insurers
and HMOs are capped at 0.5 percent of premiums per year. Currently, only health
insurers are assessed.

e Exempts any nonprofit HMO from the long-term care insurance assessment if it operates
only in Florida and has statutory capital and surplus of less than $200 million as of
December 31 of the year preceding the year in which the assessment is made.

e Increases the number of directors that may be on the association’s board of directors and
requires that one director be a director of the HMOCAP.

If approved by the Governor, these provisions take effect upon becoming law.
Vote: Senate 40-0; House 114-0
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CS/ICS/ICS/SB 862 — Lessor Liability Under Special Mobile Equipment
Leases

by Rules Committee; Judiciary Committee; Banking and Insurance Committee; and Senator
Stargel

The bill provides that the lessor of special mobile equipment that causes injury, death, or damage
while leased under a lease agreement is not liable for the acts of the lessee or lesseeds agent or
employee if the lease agreement requires documented proof of insurance coverage with limits of
at least $250,000/$500,000 for bodily injury liability and $100,000 for property damage liability,
or at least $750,000 for combined property damage liability and bodily injury liability. The bill
provides that the failure of the lessee to maintain insurance coverage required by the lease
agreement does not impose liability on the lessor.

Special mobile equipment are vehicles not designed or used primarily to transport persons or
property and that are only incidentally operated or moved over a highway. Examples include
ditchdigging apparatus, well-boring apparatus, and road construction and maintenance
machinery, draglines, self-propelled cranes and earthmoving equipment.

The bill responds to the Florida Supreme Courtds decision in Newton v. Caterpillar Financial
Services Corporatigr253 So.3d 1054 (Fla. 2018), which found that a loader is a dangerous
instrumentality and thus subject to Floridads dangerous instrumentality doctrine. The dangerous
instrumentality doctrine imposes strict vicarious liability upon the owner of a motor vehicle who
voluntarily entrusts that motor vehicle to an individual whose negligent operation causes damage
to another. Courts apply the doctrine not only to motor vehicles primarily designed to be used on
the roads and highways of the state, but also to certain dangerous vehicles that are frequently
operated near the public, such as farm tractors and tow motors.

If approved by the Governor, these provisions take effect July 1, 2019.
Vote: Senat@9-8; House83-32
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